S. Hra. 107-528

S. 1233, THE PRODUCT PACKAGING PROTECTION
ACT: KEEPING OFFENSIVE MATERIAL OUT OF
OUR CEREAL BOXES

HEARING

BEFORE THE

SUBCOMMITTEE ON ANTITRUST,
BUSINESS RIGHTS, AND COMPETITION

OF THE

COMMITTEE ON THE JUDICIARY
UNITED STATES SENATE

ONE HUNDRED SEVENTH CONGRESS
FIRST SESSION

AUGUST 1, 2001

Serial No. J-107-35

Printed for the use of the Committee on the Judiciary

&R

U.S. GOVERNMENT PRINTING OFFICE
80-422 PDF WASHINGTON : 2002

For sale by the Superintendent of Documents, U.S. Government Printing Office
Internet: bookstore.gpo.gov Phone: toll free (866) 512—-1800; DC area (202) 512—-1800
Fax: (202) 512-2250 Mail: Stop SSOP, Washington, DC 20402-0001



COMMITTEE ON THE JUDICIARY
PATRICK J. LEAHY, Vermont, Chairman

EDWARD M. KENNEDY, Massachusetts ORRIN G. HATCH, Utah

JOSEPH R. BIDEN, JR., Delaware STROM THURMOND, South Carolina
HERBERT KOHL, Wisconsin CHARLES E. GRASSLEY, Iowa
DIANNE FEINSTEIN, California ARLEN SPECTER, Pennsylvania
RUSSELL D. FEINGOLD, Wisconsin JON KYL, Arizona

CHARLES E. SCHUMER, New York MIKE DEWINE, Ohio

RICHARD J. DURBIN, Illinois JEFF SESSIONS, Alabama

MARIA CANTWELL, Washington SAM BROWNBACK, Kansas

JOHN EDWARDS, North Carolina MITCH McCONNELL, Kentucky

BRrUCE A. COHEN, Majority Chief Counsel and Staff Director
SHARON PROST, Minority Chief Counsel
MAKAN DELRAHIM, Minority Staff Director

SUBCOMMITTEE ON ANTITRUST, BUSINESS RIGHTS, AND COMPETITION
HERBERT KOHL, Wisconsin, Chairman

PATRICK J. LEAHY, Vermont MIKE DEWINE, Ohio

RUSSELL D. FEINGOLD, Wisconsin ORRIN G. HATCH, Utah

CHARLES E. SCHUMER, New York STROM THURMOND, South Carolina
MARIA CANTWELL, Washington ARLEN SPECTER, Pennsylvania
JOHN EDWARDS, North Carolina SAM BROWNBACK, Kansas

VICTORIA BASSETTI, Majority Chief Counsel
PETER LEVITAS, Minority Chief Counsel

1)



CONTENTS

STATEMENTS OF COMMITTEE MEMBERS

Page
DeWine, Hon. Mike, a U.S. Senator from the State of Ohio .........cccocevveeeeeennnnns 3
Durbin, Hon. Richard J., a U.S. Senator from the State of Illinois .. .24
Kohl, Hon. Herbert, a U.S. Senator from the State of Wisconsin 1
WITNESSES
Burris, David, Businessman, Baker City, Oregon ........cccccocceeviieviienieenieeniennenn. 7
Fisher, Alice, Deputy Assistant Attorney General, Criminal Division, Depart-
ment of Justice, Washington, D.C. ........cccccoiiiiiiiiiriiieeceecee e 5
Petruccelli, Paul, Chief Marketing Counsel, Kraft Foods North America, Inc.,
Northfield, TIINOIS ....cccciiieiiiiiiiee e e e eeearre e e e e eeerareeeeeeeeannrreeeeeeeennes
Sarasin, Leslie, President and Chief Executive Officer, American Frozen Food
Institute, McClean, VIrginia ........c.ccoccoecieviiieniieniieiienie e seeeitesveesieesveeseee e 14
SUBMISSIONS FOR THE RECORD
American Bakers Association, American Frozen Food Institute, Food Distribu-
tors International, Food Marketing Institute, General Mills, Grocery Manu-
facturers of America, Independent Bakers Association, Kellogg’s, Kraft
Foods, National Food Processors Association, National Frozen Pizza Insti-
tute, JOINt LEEEET ..oooeiiiiiiieee e 22
American Free Trade Association, Miami, FL, statement .......... . 22
Anti-Defamation League of B'nai Brith, New York, NY, letter 24
General Mills, Inc., Austin P. Sullivan, Jr., Senior Vice President, Corporate
Relations, Minneapolis, MIN, letter ..........cccccocieriiiiiiiiieeniieeeiee e evee e 25
Kellogg Company, George A. Franklin, Vice President, External Affairs, Bat-
tle Creek, MI, 1etter ......ccccoiviiiiiieiiieiee et e e e e e 26

(I1D)






S. 1233, THE PRODUCT PACKAGING PROTEC-
TION ACT: KEEPING OFFENSIVE MATERIAL
OUT OF OUR CEREAL BOXES

WEDNESDAY, AUGUST 1, 2001

U.S. SENATE,
SUBCOMMITTEE ON ANTITRUST, BUSINESS RIGHTS, AND
COMPETITION, COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 2:06 p.m., in room
SD-226, Dirksen Senate Office Building, Hon. Herb Kohl, Chair-
man of the Subcommittee, presiding.

Present: Senators Kohl and DeWine.

OPENING STATEMENT OF HON. HERBERT KOHL, A U.S.
SENATOR FROM THE STATE OF WISCONSIN

Chairman KOHL. The Antitrust and the Business Rights Sub-
committee will come to order.

Today’s hearing responds to a disturbing trend of product tam-
pering—the placement of hate-filled literature into the boxes of
food that Americans bring home from the grocery store every day.
Too many Americans have recently opened groceries and found of-
fensive, racist, anti-Semitic, pornographic and hateful leaflets. In
the last few years, food manufacturers have received numerous
complaints from consumers who report finding such literature.
Hundreds more incidents have likely gone unreported, and this be-
havior is downright shameful.

No one should have to face this type of assault in the privacy of
his or her home, and these incidents can be especially harmful to
children. Take, for example, the story of 8-year-old Mario Alex-
ander, who discovered hateful literature in his favorite cereal box.
Mario was very capable of reading the handbill he found and, as
a result, he was forced to deal with a hateful issue long before he
was mature enough to understand it.

These are not isolated occurrences. In fact, Kraft Foods has docu-
mented more than 80 incidents in the past 4 years alone, which is
almost one every 2 weeks. General Mills has documented an addi-
tional 25 cases a year, and Kellogg’s reports many more. Of course,
there is no way to calculate the number of incidents that go unre-
ported. Many other manufacturers and distributors also have sto-
ries about this type of product tampering.

So the companies that make these products are also victims.
They have their names and reputations slandered by this activity.
As a former grocery store owner myself, I can tell you that the
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store itself that sells these products is injured as well. The con-
sumer establishes a trust with their grocery store, and incidents
like the ones we are discussing today violate that trust and harm
that business.

Unfortunately, when consumers or companies turn to the au-
thorities, they cannot be helped. According to the FBI and the Food
and Drug Administration’s Office of Criminal Investigation, these
actions are not covered by Federal product tampering statutes. A
loophole in Federal antitampering laws allows it to go unpunished,
and in only a couple of States laws are in place. So, along with Sen-
ators Hatch, Leahy, Mike DeWine and Durbin, we introduced a
Product Packaging Protection Act of 2001 to close this loophole in
Federal product tampering law and protect consumers.

This is a small, but meaningful, thing we can do to make our
current laws more effective and to give consumers and companies
the help they need. The Product Packaging Protection Act of 2001
would prohibit the placement of any writing or other material in-
side a consumer product without the permission of the manufac-
turer, authorized distributor or retailer. Closing this gap in Federal
law would appropriately punish people who violate the integrity of
the food product, compromise consumers’ faith in the food they pur-
chase in a grocery store, and damage the good name and reputa-
tion of the food manufacturer.

Opening a cereal box in the privacy of your own home should not
be risky or traumatic. Unfortunately, for one of our witnesses
today, it was, just like it was for 8-year-old Mario Alexander and
hundreds more. A small, simple change to a Federal law can help,
and so we should do it.

We look forward today to an informative hearing. And I would
now like to call on my colleague and former chairman of this com-
mittee, who will be a chairman again, I am sure, a man whom I
delight in working with and for, Senator Mike DeWine.

[The prepared statement of Senator Kohl follows:]

STATEMENT OF HON. HERBERT KOHL, A U.S. SENATOR FROM THE STATE OF
WISCONSIN

Today’s hearing responds to a disturbing trend in product tampering—the place-
ment of hat-filled literature into the boxes of food that Americans bring home from
the grocery store every day.

Too many Americans have recently opened groceries and found offensive, racist,
anti-Semitic, pornographic and hateful leaflets. In the last few years, food manufac-
turers have received numerous complaints from consumers who report finding such
literature. Hundreds more incidents have likely gone unreported.

This behavior is outright shameful. No one should have to face this type of assault
in the privacy of his or her home. And these incidents can be especially harmful
to children. Take for example the story of eight-year-old Mario Alexander who dis-
covered offensive literature in his favorite cereal box. Mario was very capable of
reading the handbill he found, and as a result he was forced to deal with a hateful
issue long before he was mature enough to understand it.

These are not isolated occurrences. In fact, Kraft Foods has documented more
than 80 incidents in the past four years, almost one every two weeks. General Mills
has documented an additional 25 cases per year, and Kellogg’s reports many more.
Of course, there is no way to calculate the number of incidents that go unreported.
Many other manufacturers and distributors also have stories about this type of
product tampering.

So, the companies that make these products are also victims. They have their
names and reputations slandered by this activity. And, as a former grocery store
owner, I can tell you that the store that sells these products is injured as well. A
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consumer establishes a trust with their grocery store and incidents like the ones
we're discussing today violate that trust and harm that business.

Unfortunately, when consumers or companies turn to the authorities, they cannot
be helped. According to the FBI and the Food and Drug Administration’s Office of
Criminal Investigation, these actions are not covered by federal product tampering
statutes. A loophole in federal anti-tampering law allows it to go unpunished. And
only a couple of states have laws. So, along with Senators Hatch, Leahy, DeWine
and Durbin, we introduced the Product Packaging Protection Act of 2001 to close
this loophole in federal product tampering law and protect consumers.

This is a small but meaningful thing we can do to make our current laws more
effective and to give consumers and companies the help they need. The Product
Packaging Protection Act would prohibit the placement of any writing or other ma-
terial inside a consumer product without the permission of the manufacturer, au-
thorized distributor, or retailer. Closing this gap in federal law would appropriately
punish people who violate the integrity of the food product, compromise reputation
of the food manufacturer.

Opening a cereal box in the privacy of your own home shouldn’t be a risky or
traumatic even. Unfortunately, for one of our witnesses today, it was. Just like it
was for eight-year-old Mario Alexander and hundreds more. A small, simple change
to a federal law can help, and we should do it.

STATEMENT OF HON. MIKE DEWINE, A U.S. SENATOR FROM
THE STATE OF OHIO

Senator DEWINE. Mr. Chairman, thank you very much. Let me
thank you for holding this hearing and for introducing this bill.
Along with you, I am concerned about this relatively new type of
product tampering that is currently not penalized under our law.

This tampering does not involve inserting harmful ingredients
into food products, but rather it involves the placement of hate-
filled literature, hate-filled literature placed into boxes of cereal or
other food products, products that millions of Americans purchase
every day. While this type of product tampering may not send
someone to the hospital, it is still very harmful to innocent victims.

As you have mentioned, Kraft Food and other companies have re-
ceived and documented numerous complaints in recent years in-
volving consumers who unwittingly opened up the product only to
be shocked by the appearance of offensive, racist, pornographic and
other hateful material. We have no clear indication of how many
victims have suffered from this type of tampering, but we know
there are many. Unfortunately, when these victims report these
hateful acts, law enforcement officials must respond that they are
now powerless to stop this offensive and harmful activity.

According to the Federal Bureau of Investigation and the Food
and Drug Administration’s Office of Criminal Investigation, these
actions are not currently covered by Federal product tampering
statutes. Those laws only cover the actual products themselves, but
not the packaging. Now, in response to incidents in their respective
States, both the States of New Jersey and California have recently
passed laws to criminalize this behavior, and these States certainly
should be commended. However, I believe that we must do more.

The bill that the chairman and Senator Hatch have sponsored,
along with Senator Leahy, the Product Packaging Protection Act of
2001, would prohibit the placement of any writing or other mate-
rial inside a consumer product without the permission of the manu-
facturer, authorized distributor or the retailer. Closing this gap in
Federal law would appropriately punish those whose actions harm
the American consumers and force their hateful messages into our
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homes. This legislation would finally give law enforcement agencies
the ability to come to the aid of these victims.

So, Mr. Chairman, I look forward to hearing from the witnesses
today, and exploring ways that we can put an end to this offensive
product tampering once and for all.

I thank the chair.

[The prepared statement of Senator DeWine follows:]

STATEMENT OF HON. MIKE DEWINE, A U.S. SENATOR FROM THE STATE OF OHIO

Good afternoon. Let me begin by thanking Chairman Kohl for holding this hear-
ing today. Along with my colleagues, I am concerned about a new type of product
tampering that is not penalized under current law. This tapering doesn’t involve in-
serting harmful ingredients into food products, But rather involves the placement
of hate-filled literature into boxes of cereal or other food packages—products that
millions of Americans purchase on a daily basis. While this type of product tam-
pering may not send someone to the hospital, it is still very harmful to innocent
consumers.

Kraft Foods Company and others have received and documented numerous com-
plaints in recent years involving consumers who unwittingly opened products—only
to be shocked by the appearance of offensive, racist, pornographic, and other hateful
materials. We have no clear indication of how many victims have suffered from this
type of product tampering. Unfortunately, when these victims report these hateful
acts, law enforcement officials must respond that they are powerless to stop this of-
fensive and harmful activity. According to the Federal Bureau of Investigations and
the Food and Drug Administration’s Office of Criminal Investigation, these actions
are not covered by federal product tampering statutes. Those laws only cover the
actual products, themselves, not the packaging. In response to incidents in their re-
spective states, both New Jersey and California passed laws to criminalize this be-
havior. These states should be commended. However, we must do more.

The bill that Senators Kohl and Hatch have sponsored, which Senator Leahy and
I have co-sponsored—the “Product Packaging Protection Act of 2001”—would pro-
hibit the placement of any writing or other material inside a consumer product
without the permission of the manufacturer, authorized distributor, or retailer. The
penalty for violation of this measure would be a fine of up to $250,000 per offense
and/or imprisonment of up to three years.

Closing this gap in federal law would appropriately punish those who force their
hateful messages into American homes. This legislation would finally give law en-
forcement agencies the ability to come to the aid of these victims.

I look forward to hearing from the witnesses today and exploring ways that we
can put an end to this offensive product tampering—once and for all. Thank you.

Chairman KoHL. Thank you, Senator DeWine.

Today, we have four distinguished witnesses with us. We would
like to particularly thank the Department of Justice and its rep-
resentative, Deputy Assistant Attorney General Alice Fisher, testi-
fying today on the same panel as the rest of our witnesses. This
will help us expedite the hearing.

Our first witness, Alice Fisher, is Deputy Assistant Attorney
General in the Criminal Division at the Department of Justice.
Prior to joining the Department of Justice, Ms. Fisher served as a
partner in the Litigation Department of Latham & Watkins. It is
good to have you with us today, Ms. Fisher.

Also joining us today is Mr. David Burris, who has made the long
trip from Baker City, Oregon, to give his testimony. Mr. Burris had
the unfortunate experience of discovering some of this hateful ma-
terial while preparing his Thanksgiving dinner. Mr. Burris at-
tended Blue Mountain College and has owned and operated his
own pet supply business for 20 years. Mr. Burris also helped to
start the Baker County People for Human Dignity.

Also joining us today is Mr. Paul Petruccelli, chief marketing
counsel for Kraft North America. Mr. Petruccelli is a member of
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the Kraft team that addresses significant sources of consumer com-
plaints, such as those related to unauthorized print materials. Mr.
Petruccelli is an expert in food law, including marketing and regu-
latory issues, having served 13 years at the Federal Trade Commis-
sion’s Bureau of Consumer Protection. He received his law degree
from the Rutgers School of Law. Kraft is a very important company
in my State of Wisconsin, and so we thank you for being here.

And, finally, we have Ms. Leslie Sarasin, president and chief ex-
ecutive officer of the American Frozen Foods Institute. Ms. Sarasin
has been with the institute for 12 years and was elected as its
president in 1999. Ms. Sarasin earned her J.D. at the University
i)f San Diego, after receiving her bachelor’s degree from Smith Col-
ege.

So we thank you all for being here today. We look forward to
your testimony. We ask you to limit your testimony to 5 minutes
each. However, we will hold the record open for 1 week to allow
you to submit written testimony of any length. After you have pre-
sented your testimony, members will have an opportunity to ask
questions. So, if you would all come forward at this time.

Ms. Fisher, we will start with your testimony, and we are looking
forward to hearing from you.

STATEMENT OF ALICE FISHER, DEPUTY ASSISTANT ATTOR-
NEY GENERAL, CRIMINAL DIVISION, DEPARTMENT OF JUS-
TICE, WASHINGTON, D.C.

Ms. F1sHER. Thank you, Senator.

Good afternoon, Mr. Chairman and Ranking Member DeWine. I
am pleased to appear before you today to discuss S. 1233, the Prod-
uct Packaging Protection Act of 2001. This bill would provide crimi-
nal penalties for the unauthorized insertion of written material
into consumer products and the packaging of consumer products
prior to the sale of these items.

Consumers in places as far apart as New Jersey and Washington
State have had the unsettling experience of opening products, such
as boxes of cereal, that appear untampered with and finding ob-
scene, racist, and offensive material has been hidden inside. For ex-
ample, a few years ago there were a report of numerous complaints
of racist messages appearing in ice cream cups and cracker boxes.
In cases such as these, young children have been exposed to offen-
sive messages and their parents have had no opportunity to protect
them.

Existing Federal law does not address this nationwide problem.
So, when victims have sought redress from our Federal prosecu-
tors, prosecutors have not had the tools to combat this activity.
Currently, the primary tool for attacking product tampering is Sec-
tion 1365 of Title 18 of the United States Code, the Federal Anti-
Tampering Act. That law makes it a crime to tamper with con-
sumer products, or the packaging of such products, where the per-
petrator acts with reckless disregard for, or indifference to, the risk
of death or serious bodily injury to an individual. This law was the
result of the well-known Tylenol tampering incident in 1982, which
resulted in seven deaths. There have been several Federal prosecu-
tions under this law since its enactment.
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Also, under the Federal Anti-Tampering Act, it is a crime to taint
a consumer product with the intent to damage a business. This sec-
tion of the law focuses on harm to the business, regardless of
whether the perpetrator intends harm to the individual. Again,
however, this section only criminalizes activity that actually taints
a product, its labeling or its container.

The bill you are now considering would supplement the existing
statute by providing criminal penalties for product tampering that
takes the form of inserting written materials, such as leaflets or
pamphlets, into the packages without the approval of the manufac-
turer, retailer, distributor or the consumer, even if the product or
the package is not adulterated. Although we do not have fully com-
prehensive statistics available, we do know that a number of prod-
uct manufacturers have experienced complaints concerning the un-
authorized insertion of such materials. Even when the act of insert-
ing such materials does not involve the adulteration of the product
contained within the package, it clearly raises questions in the
minds of the consumers concerning the integrity of the product that
they are about to use or consume. Thus, the result of this activity
is harm to both businesses and consumers who are exposed to the
unwanted and often shocking materials.

S. 1233 would prohibit the placing of any written material before
the sale of such a product. It is, thus, a content-neutral regulation
that does not discriminate among categories of speech, rather it is
targeted toward the real problem businesses and consumers face
when someone places materials into our foods and our medicines.

In conclusion, the right of free expression available to all Ameri-
cans under the First Amendment of the Constitution affords our
citizens ample opportunity to express their views. It is inappro-
priate that consumer products be used as the unauthorized vehicle
for conveying beliefs or illicit messages. The rights of manufactur-
ers to market their product without interference and the needs of
consumers to be free from doubts concerning the integrity of such
products must be protected.

Mr. Chairman, thank you for giving the Department the oppor-
tunity to express its views on this legislation. We would be pleased
to discuss this proposal with you and other Federal agencies, such
as the Food and Drug Administration, that might be affected by its
ﬁnactment. I would be happy to answer any questions you may

ave.

[The prepared statement of Ms. Fisher follows:]

STATEMENT OF ALICE FISHER, DEPUTY ASSISTANT ATTORNEY GENERAL, CRIMINAL
Di1visioN, U.S. DEPARTMENT OF JUSTICE

Good afternoon, Mr. Chairman and Members of the Subcommittee. I am pleased
to appear before you today to discuss S. 1233, the “Product Packaging Protection
Act of 2001.” This bill would provide criminal penalties for the unauthorized inser-
tion of written material into consumer products and the packaging of consumer
products, prior to the sale of the items. Consumers in places as far apart as New
Jersey and Washington state have had the unsettling experience of opening prod-
ucts, such as boxes of cereal, that appear untampered with and finding that ob-
scene, racist or other offensive material has been surreptitiously placed inside. For
example, a few years ago there was a report of over numerous complaints about rac-
ist messages appearing in ice cream cups and cracker boxes. In cases such as these,
young children have been exposed to offensive messages, and their parents have had
no opportunity to protect them. Existing federal law does not address this nation-
wide problem.
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Currently, the primary tool for attacking product tampering is Section 1365 of
Title 18 of the United States Code, the Federal Anti-Tampering Act. That law
makes it a crime to tamper with consumer products, including the packaging and
labeling of such products, where the perpetrator acts with reckless disregard for, or
indifference to, the risk that another person will suffer death or bodily injury. This
law was the result of the well-known Tylenol tampering incident in 1982, which re-
sulted in seven deaths. There have been several federal prosecutions under this law
since its enactment.

Under the Federal Anti-Tampering Act, it is also a crime to taint a consumer
product or render its labeling or container false or misleading with the intent to
damage a business. This section of the law focuses on the intent to cause damage
to a business, regardless of whether the perpetrator has any intent to cause injury
or harm to the individual who buys and/or uses the product. Again, however, the
section only criminalizes activity that actually taints a product, its labeling, or its
container.

The bill you are now considering would supplement the existing statute by pro-
viding criminal penalties for product tampering that takes the form of inserting
written material into packages without the approval of the manufacturer, retailer,
or authorized distributor, even if the product contained within the package is not
adulterated. Although we do not have fully comprehensive statistics available, we
do know that a number of product manufacturers have experienced complaints con-
cerning the unauthorized insertion of written material into the packaging of their
products. Even when the act of inserting such material does not involve an adultera-
tion of the product contained within the package, it clearly raises questions in the
minds of consumers concerning the integrity of the product that they are about to
use or consume. Thus, the result of this activity is harm to both businesses and con-
sumers, who are exposed to unwanted, and often shocking, materials.

S. 1233 would prohibit the placing of “any” writing inside consumer products be-
fore the sale of such a product. It is thus a content-neutral regulation that does not
discriminate among categories of speech. It is targeted toward the real problem
businesses and consumers face when someone places unauthorized, hidden mate-
rials into a consumer product.

As a technical matter, other federal statutes (e.g.,18 U.S.C. §2332b(g)(3)) cross
reference the definition of “serious bodily injury” contained in what is now section
1365(g)(3). Because S. 1233 would redesignate subsection (g) of 18 U.S.C. §1365 as
subsection (h), a conforming amendment should be made to 18 U.S.C. §2332b(g)(3)
and any other statute that cross references section 1365(g)(3).

In conclusion, the right of free expression available to all Americans under the
First Amendment of the Constitution affords our citizens ample opportunity to ex-
press their views. It is inappropriate that consumer products be used as the unau-
thorized vehicle for conveying beliefs or illicit messages. The rights of manufacturers
to market their products without interference and the need of consumers to be free
from doubts concerning the integrity of the products they have purchased must be
protected.

Mr. Chairman, thank you for giving the Department the opportunity to express
its views on this legislation. We would be pleased to discuss this proposal with you
and with other federal agencies that might be affected by its enactment, such as
the Food and Drug Administration, in greater detail. I would be happy to answer
any questions you may have.

Chairman KoHL. Thank you, Ms. Fisher.
Mr. Davis Burris?

STATEMENT OF DAVID BURRIS, BUSINESSMAN, BAKER CITY,
OREGON

Mr. BURRIS. Chairman Kohl and Senator DeWine, I am David
Burris from Baker City, Oregon. I have lived in Baker City most
of my life and own and operate a small pet supply business there.
Baker City is about 10,000 population and has a very interesting
downtown historic district that has received national recognition
for its restoration of gold mining era buildings. It is an excellent
place to live and raise a family. As a resident, I have always felt
very secure. I felt the security until last Thanksgiving time when
I was getting ready to prepare a Thanksgiving meal for my guests.
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I appreciate the opportunity to testify today and tell you about an
incident at that time that changed all of this.

On November 22, 2000, I went to my local Safeway supermarket,
which I shop at on a regular basis. As I was shopping, I purchased
a JELL-O No Bake Strawberry Cheesecake mix. Later that
evening, I decided to make it, and when I opened the box, I noticed
a coupon—an example here. I decided to leave it in the box and re-
trieve it later before disposing of the box. When I went back to get
the coupon, which was folded, I opened it and noticed a black Nazi
swastika and some wording saying, “Deport ‘the N word,” which I
will not use. It is best not to say that. It also had initials of a group
and a postal box number in Nebraska. This coupon had been made
on a copying machine of some sort.

At first, I was totally shocked, as I am aware of the Aryan Na-
tion group in Idaho nearby. I thought this might be some sort of
joke, but realized it was not. I showed it to my guests, and they
were shocked also. As I talked with them about it, we decided the
cake itself should not be consumed. It might be contaminated. The
consumer hot line number was on the box, so I decided to call
JELL-O to let them know about this.

When I contacted JELL-O, the lady there said she was going to
put me right through to someone that knew more about this, and
they would talk to me. That person said they would like to have
the box and the coupon. They asked me if there was any signs of
the box having been tampered with. I told her, no, the box had no
signs and was heat-sealed at the factory. They also asked me the
name of the store and the street location of it. I was told by this
person that a courier would be at my home the next morning at
10 a.m. to pick up the box and the coupon. The courier arrived at
9:40 a.m. He took possession of the box and the coupon and placed
them in a Ziploc bag.

I have to say that since this incident, I am very insecure with
packaged products I buy. I look at the box, and if I notice anything
unusual, I avoid it. I doubt I will ever feel secure again in this re-
gard. It has also changed the way my friends shop too. Something
must be done to protect people from this. If a coupon can be in-
serted in a box in a number of different company’s products, what
can these people do to the product? The fact that these products
are distributed nationwide scares me. What if a child had opened
a box and read this hateful material?

Thank you for letting me share my story. I hope it helps you get
some legislation passed that will deter this kind of activity.

[The prepared statement of Mr. Burris follows:]

STATEMENT OF DAVID BURRIS, BUSINESSMAN, BAKER CITY, OREGON

Chairman Kohl and Senator DeWine, I am David Burris from Baker City, Oregon.
I have lived in Baker City most of my life and own and operate a small pet supply
business there. Baker City is about 10,000 population and has a very interesting
downtown historic district that has received national recognition for its restoration
of gold mining area buildings. It is an excellent place to live and raise a family. As
a resident I have always felt very secure. I felt this security till last year at Thanks-
giving time when I was getting ready to prepare a Thanksgiving meal for my guests.
I appreciate the opportunity to testify today and tell you about the Incident at that
time that changed all of this.

On November 22, 2000, I went to my local Safeway supermarket which I shop at
on a regular basis. As I was shopping I purchased a Jello No Bake Strawberry
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Cheesecake Mix. Later that evening I decided to make it and when I opened the
box I noticed a coupon. I decided to leave it in the and retrieve it late before dis-
posing of the box. When I went back to get the coupon, which was folded, I opened
it and noticed a black Nazi swastika and some wording saying deport “The N word.”
It also had the initials of a group and postal box number in Nebraska. This coupon
had been made on a copying machine of some sort. At first I was totally shocked
as I am very aware of the Aryan Nation group in Idaho. I thought this might be
some sort of joke but realized it wasn’t. I showed it to my guests and they were
shocked also. As I talked with them about it we all decided that the cake itself could
be contaminated. The consumer hotline number was on the box so I decided to call
to let Jello know about this. When I contacted Jello the lady there said that she
was going to put me right through to someone that knew more about this and they
would talk to me. That person said they would like to have the box and the They
asked me if there were any signs of the box having been tampered with. I told her
no, that the box has no signs and was heat sealed at the factory. They also asked
me the name of the store and the street location of it. I was told by this person
that a courier would be at my home the next morning at 10 AM to pickup the box
and coupon. The courier arrived at 9:40 AM. He took possession of both the box and
coupon and placed them in a Ziploc bag.

On November 28, 2000 I received a letter from Carla Mikell-executive representa-
tive at the Jello/Kraft Foods Consumer Resource and Information Center. She said
she was sorry to learn about the offensive literature in the Jello No Bake Desert
Cheesecake with Strawberry Topping. She said that my coupon sounded similar to
reports they had of other consumers finding this sort of printed materials in a num-
ber of products including those from different companies in the New Jersey stores.
She told me that they were actively working with law enforcement and other compa-
nies to investigate the source of this printed material in New Jersey and that this
might be related in some way. She was very nice and sent a number of free food
coupons.

I have to say that since this incident I am very insecure with packaged food prod-
ucts I buy. I look at the box and if I notice anything unusual I avoid it. I doubt
that I will ever feel secure again in this regard. It has also changed the way my
friends shop too. Something must be done to protect people from this. If a coupon
can be inserted in a box and a number of different companies products. . . .what
can these people do to the product? The fact that these products are distributed na-
tiorllryvide scares me. What if a child had opened a box and read this hateful mate-
rial?

Thank you for letting me share my story. I hope it helps you to get some legisla-
tion passed that will deter this kind of activity.

Chairman KoHL. We thank you, Mr. Burris.
Mr. Paul Petruccelli?

STATEMENT OF PAUL PETRUCCELLI, CHIEF MARKETING
COUNSEL, KRAFT FOODS NORTH AMERICA, INC,
NORTHFIELD, ILLINOIS

Mr. PETRUCCELLI. Mr. Chairman, Senator DeWine, my name is
Paul Petruccelli, and I am chief marketing counsel for Kraft Foods
North America. I am very grateful for the opportunity to testify on
behalf of Kraft regarding the importance of the proposed Product
Packaging Protection Act of 2001.

Kraft Foods is the largest branded food and beverage company
headquartered in the United States. We market some of the best-
known and best-loved food products in this country, including
DiGiorno pizza, Oscar Mayer hot dogs, Post cereals, Kool-Aid soft
drinks, Nabisko cookies and crackers, to name only a very few. Our
products can be found in a pantry, a refrigerator or a freezer in vir-
tually every home in the land.

Kraft has spent decades building consumers’ trust in its brands
and in the product quality that they represent. And we are increas-
ingly concerned about reports from consumers across the country
who have found offensive messages and other unauthorized mate-
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rials in packages of our products. We have received approximately
80 consumer complaints since 1997 in this regard. To date, in 2001,
we have received 15 such complaints, putting us on a pace to re-
ceive approximately 25 this year.

While I did not think it appropriate to distribute or quote from
these materials, let me give you a flavor from some of the reports
that we received. A consumer from Massachusetts found a porno-
graphic drawing inserted into a box of JELL-O pudding. A Cali-
fornia consumer opened a box of Minute rice and found a swastika
and related literature of a racist nature. Another California con-
sumer discovered racist comments upon opening a box of Alpha
Bits cereal. Consumers in Maine and New Jersey found religious
messages in Oscar Mayer Lunchables and in Post Shredded Wheat.
A Pennsylvania consumer discovered an anti-meat brochure inside
the box of a DiGiorno frozen pizza, and so on, and so on.

This recitation of tampering examples is, of necessity, somewhat
bland. It does not begin to describe the ugly hateful nature of some
of these materials, nor can I really capture the emotional and psy-
chological impact that discovering these materials frequently has
upon consumers. As we are the consumer’s natural contact point,
they often call us in an agitated state after being assaulted by
these materials. In some instances, the consumer’s young child has
discovered some racist or sexist or anti-gay message, and the con-
sumer may be distraught at the prospect of having to explain to a
young child about the presence of some of these uglier elements of
our society. Aside from the emotional impact of the incidents, these
consumers rightly conclude that the product they purchased has
been tampered with, and their first instinct, of course, is to blame
Kraft Foods, despite our assurances to the contrary.

Even those consumers who are mollified somewhat by our expla-
nations may have lost a degree of trust in Kraft Foods that we can
never quite hope to recapture, and of course we have no way of
knowing how many consumers’ trust we may lose from what are
undoubtedly the many consumers who encounter these materials
upon one of our packages, but never report the incident to us.

These incidents of tampering amount to product hijacking. They
cause significant injury to consumers, to manufacturers and to
stores. Consumers may be emotionally harmed as a result of being
accosted by some of this literature, a child may be traumatized,
adults may be offended by presentation of particular beliefs or ex-
hortations to take actions against particular groups. Manufacturers
and retailers, of course, may be injured by the loss of consumer
confidence and potential business that ensues from such an inci-
dent. And in this regard, it bears emphasis that we always operate
on the assumption that any complaint that we receive is evidence
of at least 10 other consumers who did not report the complaint to
us. The injury to the reputation of a retail store or to the producer
of the affected product is incalculable and, we believe, grievous.

Unfortunately, several elements of the current Federal Anti-
Tampering Act render it ineffective to prevent the harm that I
have just described. To more effectively protect consumers against
this additional form of product tampering, we believe the act must
be amended to explicitly address the conduct in question. The Sen-
ate bill would provide the Federal Government with the authority
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it needs to more effectively protect consumers against individuals
who insert hateful, offensive, misleading or simply unauthorized
messages or pictures into the packages of consumer products.

While we are fully supportive of the bill, we would like to suggest
a modification to improve its effectiveness. We would recommend
that the subcommittee insert the phrase “or on” so that the bill
would cover situations in which these materials are placed on the
package, not just in the package. In our experience, there have
been a number of such incidents, and we believe that conduct
should be prohibited as well.

Mr. Chairman, the bill could help us address the problem in a
manner that is narrowly tailored to address the sort of harm we
have been seeing in the past few years and prevent these product
tamperers from commandeering a cereal box 